PUBLIC RIGHTS OF WAY:
A FARMER'S GUIDE THROUGH THE LEGAL UNDERGROWTH
(PART I)
by Matthew Knight
 

Where members of the public have the right to cross private land, a public right of way exists.  Rights of way must be distinguished from easements and licences, by which an individual acquires rights for himself over another's land by process of law, and I do not deal with these in this article.  Public rights of way are divided into three kinds:
 

(i)
footpaths - where the only right which members of the public have is to walk;
 

(ii) bridleways - where there is a public right to walk, ride or cycle;
 

(iii) roads - where there is a public right to walk, ride, cycle or drive motor vehicles.
 

CREATION OF RIGHTS OF WAY
 

Rights of way can be created over your land by statute (for instance under the Highways Act 1980) or by inadvertent dedication of an existing farm road track or path as a public right of way.  Under Sections 31 and 32 Highways Act 1980, where a landowner has allowed the public to cross his land without interruption for a sufficient period of time, that crossing becomes a public right of way unless the landowner can show that he had no intention to dedicate.  For dedication to operate, the landowner must have allowed members of the public generally to cross his land. The use has to be without interruption - and so one act of interruption by the landowner can be sufficient to nullify any apparent intention to dedicate and this would include putting up notices, bars and gates.  If, however, members of the public defy such acts of interruption, and you do not take legal proceedings, dedication can be inferred.  "Sufficient time" is defined in the Highways Act as 20 years but there is a 19th Century case in which it was decided that 18 months' continuous use by members of the public was sufficient to infer dedication and so the time factor is very uncertain.  Dedication can only be made by a freeholder of the land but dedication can still be presumed where a series of tenants have allowed the public passage and the freeholder has done nothing in between the tenancies.  If, therefore, you are concerned that members of the public are crossing your land without permission, you should put up notices, bars and fences wherever possible and tell those people to leave.  Civil proceedings for trespass against persistent offenders are an option, although this should be a last resort.
 

The procedures under which a path becomes a public right of way are set out in Section 53 of the Wildlife and Countryside Act 1981.  The County Council Surveying Authority has a duty to maintain a "definitive map and statement" of land in its area to show what rights of way exist.  It also has a duty to keep that under continuous  review and to update it if there is evidence that an unlisted right of way exists.  If the Surveying Authority considers this to be the case, it has a duty to modify the definitive map and statement.  Any member of the public can apply to the Surveying Authority for modifications to be made.  This includes situations where it is alleged that a right of way requires upgrading to another type of right of way - for instance, from a footpath to a bridleway.  If such an application is made, the Surveying Authority must investigate whether you have dedicated the land as a right of way.  The Surveying Authority will notify you that the application has been made and you will be invited to submit evidence.  If the Surveying Authority decides to allow the modification, you can object, in which case the Surveying Authority must submit the order to the Secretary of State who must hold an enquiry.  
 

To avoid a right of way being created over your land you can lodge with the Surveying Authority both a map of your land and a statement of what paths/tracks (if any) have been dedicated by you as rights of way.  You should also lodge a Statutory Declaration within six years that no additional rights of way have been dedicated by you.  Provided you lodge a further Statutory Declaration to this effect every six years, you negative any presumed intention to dedicate subject to any clear contrary intention.  
 

You should bear in mind that applications by the public to have rights of way created are very popular and in the backlog of applications to be determined by the county's Surveying Authority usually result in a delay of approximately four years before the case comes up for consideration.  Applications of this kind may well be supported by the Ramblers Association or other bodies. 
 

DIVERSION OF RIGHTS OF WAY
 

The basic rule is: once a right of way, always a right of way.  The Highways Authority can, however, order a diversion (Sections 118 to 121, Highways Act 1980) where it is satisfied that, in the interests of an owner or occupier whose land is crossed by a right of way, it is expedient that the line be diverted.  If a particular right of way is causing you severe inconvenience you should apply to the Highways Authority for a diversion.  The Highways Authority will serve a notice of the proposed diversion on all affected owners, occupiers and local councils and publish it in the London Gazette and one local newspaper, as well as displaying it at the ends of the relevant right of way.  Objections to the diversion may be made 28 days after first publication of the proposed diversion and, if there is an objection, the Secretary of State must hold an enquiry or give the objector a hearing.  If you find that, as a result of such a diversion, you have a new right of way across your land, you are entitled to compensation. This will be assessed on the basis of the disturbance to you and any reduction in the value of your land.  The compensation will usually be paid by the adjoining owner who had the right of way across his land before the diversion.  You should bear this in mind before asking for any diversion.  
 

EXTINGUISHMENT OF RIGHTS OF WAY
 

Under Section 118 of the Highways Act 1980, the Highways Authority can extinguish a right of way on the grounds that the right of way is now not needed for public use.  The only factor is whether the path is likely to be used by the public.  An order is only likely to be appropriate in conjunction with a right of way creation order or a diversion of a right of way.
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CRIMINAL LIABILITY
 

Whether the liability to maintain the right of way falls on the landowner or the County Highways Authority depends on how the right of way was created but usually the Highways Authority will be responsible.  The Highways Authority has a duty to prevent interference with rights of way and there are a number of criminal offences (particularly relating to footpaths and bridleways) which are  set out in the Highways Act 1980 (as amended by the Rights of Way Act 1990).
 

Section 131A provides that, in respect of a footpath or bridleway along a field edge, it is a criminal offence to render it "inconvenient" for public use.  What constitutes being "inconvenient" depends on the nature of the right of way; for example, a footpath that is regularly used by villagers to walk to church on a Sunday morning would have to be maintained to a much higher standard than a bridleway. Disturbance includes ploughing and allowing trees or hedges to overhang the right of way.  A field edge footpath must be maintained to a width of at least 1.5 metres and a field edge bridleway must be maintained to a width of at least two metres. Across fields, footpaths must exceed 1 metre and bridleways 2 metres.
 

Section 134(3) and (4) provide that, in respect of cross field rights of way, you have the right to disturb (most obviously by ploughing if necessary) a right of way provided that you reinstate within 14 days.  Failure to reinstate the path within this time limit is a criminal offence, unless you have previously obtained an extension from the Highways Authority, having satisfied them that an extension is required for the work that you are doing on the land.  Any subsequent disturbance to the right of way must be put right within 24 hours.  A cross field path must be maintained to a width of at least one metre and a cross field bridleway must be maintained to a width of at least two metres.  Not only must the right of way be "convenient"; it must also be "apparent".  The best way to achieve this in respect of a ploughed field is to mark out the path using your tractor wheel.
 

Section 137 of the Highways Act provides that a criminal offence is committed when a right of way is wilfully obstructed.
 

Section 137A of the Highways Act provides that where a right of way exists over land with a crop on it (land with grass or a grass mixture growing on it is specifically excluded), there is a duty to ensure the line of the right of way is apparent to the public to a minimum width.   There is obviously an overlap between this provision and the ones I have described above and so it is likely that, in respect of breaches of this kind, you are likely to have committed more than one offence.
 

All these offences carry a fine of up to £1,000 although, except in the case of offences of wilful obstruction, the fine is more likely to be about £400, particularly if you plead guilty.  Councils usually prosecute for these offences.  You can apply to the Highways Authority to disturb a right of way for up to three months if it is absolutely necessary - for example if you have to do excavation work.  In addition to any fine, failure to put right your breaches can result in the council moving on to your land and remedying them themselves, for which you will have to pay.  It is, however, the Highways Authority's duty to way mark rights of way and, in respect of gates and stiles, the Highways Authority will pay a proportion of the cost.  It is also the Highway Authority's responsibility to keep all rights of way free from natural vegetation (as opposed to crops) at their own expense.
 

CIVIL LIABILITIES FOR INJURIES TO THE PUBLIC
 

The basic rule is that you incur no liability for in tort to anyone injured while using a right of way over your land.  This was re-affirmed in the House of Lords in June 1994.  It confirmed that the normal rules of occupier's liability to visitors were excluded because the public were exercising a right and not acting on the owner's permission.  This was thrown into some doubt by a County Court case in February 1995 in which a walker successfully sued a farmer for £46,000 damages for injuries suffered as a result of being trampled by cattle while he was walking on a right of way.  This is a County Court decision and is not binding on other Courts in any future case.  It might mean that cattle should be kept out of fields with rights of way over them or fenced off the rights of way.  Bulls may not be kept in fields over which there is a right of way unless certain criteria apply (Section 59 of the Wildlife & Countryside Act 1981).
 

CURRENT STATE OF RIGHTS OF WAY GENERALLY
 

Many Ordnance Survey maps are inaccurate and, where a right of way is correctly marked, it is sometimes unclear  whether that right of way is a footpath or a bridleway or precisely where it starts and ends.  The reason for this is that many of the surveys carried out by Local Authorities over the last few decades to determine the status of rights of way in their area were inadequate, relying on outdated tithe maps and estate documents and failing to properly consult farmers and landowners.  The Countryside Commission is updating and rationalising all existing rights of way. Many injustices are likely to be caused because there is no discretion to consider a range of criteria as to whether a right of way should be created or upgraded in all the particular circumstances of the case; the decision can only be made on the basis of whether, as a matter of fact, the right of way exists or whether it has been dedicated under the Highways Act and Common Law principles.
 

A public enquiry concerning a track in the village of Bradley in Hampshire illustrates the chaos.  Under the Wildlife and Countryside Act 1981, councils are required to reclassify ancient tracks of uncertain status as either bridleways or by-ways open to all traffic.  In this case, the Local Authority relied on outdated tithe and other maps in deciding that the track should be reclassified as a by-way open to all traffic.  The villagers objected and were successful at the public enquiry, when they showed that there was actually no evidence that the track had ever been used in the past for carts or any other vehicles.  Decisions like this are particularly important as, if the original decision had not been successfully challenged, a general right would have existed for members of the public to drive off-road vehicles along the track - a rapidly expanding past-time which is of particular annoyance and inconvenience for farmers.
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Postscript: This article was written before the Countryside and Rights of Way Act (“CROW”) was drafted; most farming land is in any event excluded from the so called “right to roam”.
 

 

