Litigation

Sunk costs

The situation may anse where, as a result of
misfeasanca, an assal unconnected with the
claim becomes obsolete.

Faor instance a farmer may have recenlly put
up a new building to house additional cows and
following a particular event, herd size fails 1o
increase al the expected rate and the building
is no longer required.

It is not uncommion for such wasted costs
to be included within the claim even though
the decision lo invest was unrelated lo the
claim self.

The loss in this situation arises from the
reduced herd size and not from the wasled cosls
of the building {which would theoretically have
been funded by the income from the additional
cows had the expansion occurred).

This Is ancther form of double counting
where bath the loss of revenue and the capital
axpenditure which this revenue would have
funded are bolh claimed.

PLANNING

Cull cows

In elaims involving dairy herds (or other breeding
livestock) there may be an amount for additional
animals culled as a result of the misfeasance.
All cows in a herd will have to leave the herd
evenlually and so the culls that are claimed

for are not additional culls but earlier culls.
Accordingly it is only part of the cow’s productive
lifie that is lost,

As an example, if we assume that a heifer
costs £1,250, a cull cow is worth £250 and the
average herd life of a cow is four years, the
replacement cost of a cow equates to £250 per
year [(E1,250-E250)/M]. If a cow has already had
three |actations by the time she is prematurely
culled the loss is £250 [{4-3) x £250] and nat the
full cost of the replacement of £1,000. On
average, assuming that the additional cows
culled reflect the full age range of cows in the
herd, the average cost of the earlier cullings will
be 50% of the cost of replacement (£500 per cow
in this example).

Tempering optimism

Claimants can be unduly oplimistic with regard fo
fhe setllement iney expect and it is not
uncommon for a claim fo be reduced by 50%
simply by comeciing these obvious emors of
principle. A margin of emar of this magnitude
could well affect the lawyer's view as to how a
dispule should be resolved. Solicitors may
therzfore want to be on the look out for such
mistakes or, ideally, bring in an accountancy
expert at an early stage to provide an eary
assessment of the quantum of a claim, This
should ensure that there is a refiable basis an
which lo make decisions about how to pursue
the claim.

' e, Admival Management Senvices Lid v
Para-Protect Europa Lid [2002 EWHE 233
(Chy; R#V Wersicherung AG v Risk Inzurance
and Reinsurance Soluffons SA No.3 [2006]
EWHC 42 (Comm); Aerospace Publishing v
Thames Water Uliities [2007] EWCA Civ 3

Seasonal workers living in
temporary agricultural
accommodation

Matthew Knight, Knights, Tunbridge Wells

en considering the situation of
W:-aasnnal workers including gypsies
and Iravellers living in temporary

agricultural accommaodation — as wilth most
planning, developmeni and sefflement issues —
the first place lo start is the Town and Country
Planning (General Parmitled Development) Order
1995, In this instance, the most relevant pars of
the Order are Parts 4, 5 and 6.

Temporary buildings under the GPDO

Part 4 of the Order deals with lemporary buildings
and their uses and allows buildings, moveable
structures, works, plant or machinery required
tempoararily in connection with and for the
duration of operations being or lo be carried

oul on, in under or over that land or on land
adjoining thal land. Development under this part
of the Order will not be permitted if planning
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parmission is required bul nol granted or deemed
lo be granted.

All of this is also subject lo the conditions that
any buildings etc are removed and that any
adjoining land is lo be reinstated lo ils pre-
development condifion as soon as this is
reasonably practicable.

Temporary agricultural accommodation for
seasonal workers more often than not involves
caravans, mobile homes or similar. Part 5 of the
Order is specifically designed lo deal with
Caravan Sites. Permitted developmenl under
Part 5 of the Crder covers the use of land,
other than for a building, as & caravan sile.

Such permitted development is subject to lhe
condition that the use be disconlinued when the
circumstances specified in paragraph A.2 cease
lo exist and that all caravans on the site shall be
removed as s0on as reasonably practicable.

The circumstances rafarred to in Paragraph
4.2 are in fact the same "circumstances” covered
by paragraphs 2 and 10 of Schedule 1 of the
Caravan Sites and Conlrol of Development Act
1960 (in thal context being cases where a
caravan site licence is not required).

The most relevant circumstances are
cantained in paragraphs 7 and 8, which apply
to Agricultural and Forestry Workers.

Paragraph 7 deals wilh agriculiural workers.
In such cases, a site licence shall not be required
for the use of agriculiural land as a caravan site
for the accommodation during a pariicular season
of a person or persons employed in farming
operations on land in the same occupation.

Paragraph 8 deals with and makes provision
for creation of a seasonal caravan site for forestry
workers in similar lerms.
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where possible;
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TAKE A SEQUENTIAL APPROACH

Accommodate seasonal workers in existing buildings either on or off site

If not, choose a site outside a designated green belt;

If not possible, convince Local Authority that there are very special
circumstances and that all other alternatives have been examined;

Choose the most suitable site within the landholding;
Consult with local people and others affected

Agricultural buildings and operations

Part 6 of the Order deals with Agriculiural
Buildings and Operations. This legislates for
various different scenarios in respect of sile
sizing. Permilted development under Class A of
Part 6 of the Order includes the camying out on
agricullural land eamprised in an agricultural unit
of 5 heclares or more in area of works for the
ereclion, extension or alteration of a building or
any excavation or engineering operalions which
are reasonably necessary for the purposes of
agriculture within that unit.

Development will not be permilted under
Class Ain various circumstances. These
circumstances relate to the size of the land, the
height and use of the buildings upen it and the
activities carried out upon it.

Class B covers units sized between 0.4 and
4.99 heclares. Development under this class
include various scenarios, the most relevant here
being Ihe extension or alteration of an agricultural
building. Development will not be permitted under
Class B in circumstances relating lo the size of
the land, external appearance of the development
and the location and size of bulldings in relation
to the road.

Under Part 6 of the Order, “agriculiural land®
means land which, before development permitted
by this Part is camied out, is land in use for
agriculture and which s so used for the purposes
of a lrade or business, and excludes any
dwellinghouse or garden. "Bullding” does not
include anything resuliing from enginesring
operations. This does not specifically include
temporary bulldings; henca this is included
in this arlicle.

Local plans

When locking at a situation in a particular locality,
the next port of call after the GDPO should be

Ihe relevant Local Plan or similar documenl.

A good example of this is the Wesl Lancashire
Replacement Local Plan Supplemental Flanning
Guidance, which was issued in 2003 and updated
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in January 2007. This deals wilh the issue of
Accommadation for Temporary Agrictilural
Workers and slates that planning permission
nol required for temporary seasonal
accommodalion for farm workers.

As staled above, this is allowed under the
GPDO during a particular seazon on land in the
same occupation, as long as caravans are
remaved when circumstances cease to exist.
This only refates to the shor-term solution of
providing adequate kabour to meel the demands
during peak periods of activity.

# Planning Inspector’s decision in December
2002 stafed that caravans can only be kept on a
site for one particular season i.e. during planting
or growing or harvesting of & single crop, bul
not for the whole crop cycle. The nalure of
horicullural businesses where multi-cropping
and rolling planting programmes result in
overiapping crop cycles, means that most
farmers and growers would find it difficult o rely
on the GPDO exemption rights alone and will
need assistance from the Local Plan or simitar
or gel planning permission for what is proposed.

Whilst the guidance is infended to'be specific
lo this parficular locality, it sbll provides a useful
starling point when thinking about how lo

Planning

approach this matter generally. Generally
speaking, a planning application should be made
where workers will be housed for longer than a
single planting or growing or picking season

or where caravans and other related buildings
{e.g. canleens and loilets) are to be kept on site
permanently or where the change of use fo

an existing building is involved or where
hardstandings and permanent services (e.0.
waler or eleclricily supply or seplic tank) need to
be provided or where a new bullding Is required.

Sequential approach

It is sansible to take a sequential approach 1o
planning, Having checked with the Local Planning
Authority as fo whether planning permission is
required, the landowner should make every efforl
lo accommodate his seasonal workers in existing
buildings either on or off sile.

If he does nead to build and If there is nothing
ather than a green belt site to do this on, the
Local Planning Authority will need to be
convinced that there are very special
circumstances and that all other allemalives
have been examinad,

The landowner will also need to show that the
proposed site is Ihe most suitable within his own
land holding, He must also consull local residents
prior to taking any action and comply with all
other requlations, such as the caravan siles
slandards and the drainage requirements of
the Environment Agency, Bullding Regulations
eltc. and, in addition, ensure that adequate
arrangements are made for the disposal of
refuse and sewage from the site in order to
avoid causing pollution to the environment
and nuisance 1o neighbours. These issues
are likely to be dealt wilh by condilions in
any planning permission.
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